Enacting Liability Reforms in Reform-Resistant States
Many states continue to be plagued by serious medical liability problems, including widespread filings of frivolous lawsuits, highly excessive damage awards, and astronomical costs for liability insurance.  Physicians and others concerned about the impacts that these conditions are having on the health care system remain frustrated by opponents’ efforts to successfully block legislation that could instill fair and sensible reforms into the liability system.  In many states, the political clout of this opposition is simply too great to overcome, dashing all hopes for enacting major reforms, such as caps on non-economic damages. 
However, even in states where reform opponents have the power to block major reforms, there may still be opportunities to enact less controversial measures that can help improve the medical liability environment in the state.  Chapters in states that have not enacted comprehensive reforms may consider pursuing some of the initiatives below, which have proven to be acceptable to a majority of elected officials in multiple states where broader reform efforts have failed.
Fifteen states that have rejected efforts to enact caps on non-economic damages have adopted some version of expert witness reform.  The specific rules vary, but the strongest of these reforms require expert witnesses to practice in the same specialty as the defendant, be board certified in the specialty if the defendant is board certified, and/or be required to be licensed to practice medicine in the state and subject to disciplinary action for providing egregious testimony.  Pursuing legislation to strengthen expert witness requirements in ways that ensure witnesses have sufficient expertise and are accountable for the validity of their testimony may earn support from some elected officials who might otherwise oppose broader reforms. ACEP has developed model statutory language for expert witness legislation, based on other state laws.  This model is available at: http://www.acep.org/advocacy.aspx?id=21930.
Similar arguments about ensuring fair trails can be made to support passage of affidavit or certificate of merit legislation, which has been passed in nine states that have refused to enact caps on damages.   This legislation requires plaintiffs to get a qualified medical expert (ideally limited to physicians that meet stringent expert witness requirements as outlined above) to submit a written opinion that the plaintiff’s negligence claim has merit.  The certificate of merit must be included in the initial filing of a suit.  The purpose of the legislation is to help weed out blatantly frivolous medical liability lawsuits before they are ever filed. Model statutory language related to certificate of merit legislation is available at: http://www.acep.org/advocacy.aspx?id=21934.
Some chapters may also find success in pursuing incremental reforms that instill greater fairness in the payment of damage awards.  These approaches include collateral source reform (adopted in 14 states that have not enacted caps on non-economic damages), which requires judgment amounts to be reduced by the amount of any other compensation the defendant may have received (such as from health insurance policies) for any related medical care or loss of income.  Model statutory language related to collateral source reform can be found at: http://www.acep.org/advocacy.aspx?id=21920.
Twelve states that have chosen not to enact damage caps have still managed to enact joint and several liability reform.  This law addresses cases where multiple defendants are involved.  It requires a determination of the proportionate share of negligence attributable to each defendant.  Once a judgment amount is determined, each individual defendant’s financial responsibility is limited to that same proportionate share. Sample statutory language is available at: http://www.acep.org/advocacy.aspx?id=21926.
Periodic payment requirements have been adopted in 11 states that have rejected damage caps.  This law allows damage payments to be made over time, rather than in a lump sum.  Requirements vary considerably by state, with some allowing periodic payments only if both sides agree, while others require that defendants be permitted to spread out payments over time. Sample statutory language related to periodic payments is available at:  http://www.acep.org/advocacy.aspx?id=21932.
It should also be noted that numerous state chapters, including several in states without caps on damages, have chosen to pursue reforms that specifically target special liability protections for emergency care.  There are variations of this kind of legislation, which tend to toughen legal standards in emergency care cases, such as requiring proof of gross negligence rather than simple negligence or requiring plaintiffs to prove negligence through clear and convincing evidence rather than just a preponderance of the evidence.  More information on this approach is available in an information paper on special liability protection for emergency care.  While trial attorneys have strongly opposed these efforts in most states, legislators may be more supportive of this approach since the reforms are limited in scope and apply only to emergency care cases involving physicians who must act immediately to provide lifesaving care, often with limited knowledge of the patient’s medical history.  Sample statutory language related to special liability protection for emergency care is available at: http://www.acep.org/advocacy.aspx?id=21936 and copies of related bills that have passed or been introduced in various states can be found at: http://www.acep.org/advocacy.aspx?id=33178.
The political balance of power in many states is strongly tilted in the favor of liability reform opponents, essentially dooming any legislative push for comprehensive liability reform.  In such cases, chapters may be better off engaging their state medical society and other potential allies in considering pursuit of one or more of these incremental reforms that have been passed in similarly challenged states.  To find out what reforms already exist in their states, chapter leaders can check the ACEP chart of state liability laws at: http://www.acep.org/advocacy.aspx?LinkIdentifier=id&id=22028&fid=1002&Mo=Yes&taxid=112481.
